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IN THE COURT OF  JUDICIAL MAGISTRATE FIRST CLASS, SONITPUR,  
TEZPUR 

 

 

 Present :            Smti Chitrali Goswami, A.J.S 

   Judicial Magistrate First Class,  

   Sonitpur, Tezpur 

 

GR case no: 2665/13 
 

under Sections- 279/304(A) of Indian Penal Code 

 

State 

vs 

Biraj Sharma Dhital 
 

 

 Advocate for the Prosecution  Mr AK Sahani         
 

 Advocate for the Defence            Promod Ch Sarmah            

 

 

 

 Date of recording evidence            03.01.18, 19.07.18, 05.09.18, 

       23.09.18, 25.02.20.  
    

 Date of hearing argument               16.03.21. 
 

   Date of judgment              26.03.21. 
 

 

JUDGMENT 

 
1. The prosecution case in brief is that  the instant case was initiated on the 

lodging of an ejahar dated 16.10.2013 by informant Paban Saikia. He alleged in 

the ejahar that on 16.10.13 around 6.30 am his brother Late Prabin Saikia was 

on his way to his field. At that time an i 20 car bearing registration no AS-01-AL-

2855 was on its way from Bishwanath Chariali to Tezpur on NH-52 and driv ing in 

a rash and negligent manner hit his brother near the pond of his v illage. His 

brother was on his side of the road. His brother was injured in the said accident. 

Hence the case. 
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2. On receipt of the ejahar Jamuguri PS case no 125/13 dated 16.10.13 

under Sections - 279/304(A) of Indian Penal Code was registered and 

investigated by SI David Daimary. On finding sufficient materials charge sheet 

was submitted vide no 01/14 dated 23.01.14 under Sections 279/304(A) of 

Indian Penal Code by SI David Daimary against accused Biraj Sharma Dhital. 

 
 

 

3. On receipt of charge sheet, cognizance of offence was taken as per the 

provision prescribed under Section 190(1) (b) of Code of Criminal Procedure. 

 

4. On appearance of the accused necessary copies were furnished to him as 

per the provision of Section 207 of the Code of Criminal Procedure. The 

particulars of the offences under Sections 279/304(A) Indian Penal Code were 

explained by my Learned Predecessor-in-office to which he denied the particulars 

of offence and decided to stand for trial.  
 

 

5. During the course of trial, the prosecution side to prove its case examined 

six witnesses including the informant. After closure of prosecution evidence, 

statement of defence of the accused under Section 313 of the Code of Criminal 

Procedure was recorded by stating the incriminating materials found against him 

to which his plea was of total denial. Defence, however, did not adduce any 

evidence in their support. 

 

6. I have heard the arguments of the learned counsels for both the sides at 

length, gone through the case record and perused the evidence carefully. 

 

7.   Points  for determination: 
 

 

1. Whether the accused person on 16.10.2013 at around 6:30 am 

drove his vehicle on a public way in a rash or negligent manner 

endangering the life of the informant’s brother and thereby 

committed an offence punishable under Section 279 of the Indian 

Penal Code? 

  
 



GR case no: 2665/13 
 

Page 3 of 12 
 

2. Whether the accused person on 16.10.2013 at around 6:30 am 

caused  the death of the informant’s brother by driv ing his car 

rashly or negligently not amounting  to culpable homicide and 

thereby committed an offence punishable under Section 304(A) of 

the Indian Penal Code? 

 

DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

8.  In his examination-in-chief, PW1/informant Paban Saikia deposed that he 

lodged the instant case in connection to the accident that took place of his 

brother, Prabin Saika. He deposed that in the morning about 5- 5.30 in the Aahin 

month of 2013, he heard the noise of a vehicle that was driv ing in a very rash 

and negligent way at a speed of around 190 coming towards Tezpur. Many 

people saw the vehicle in the Jamuguri centre and thought that some 

mishappening will surely arise and while at that time his brother was coming to 

his house, the vehicle knocked down his brother who died on the spot and the 

vehicle fell down as the driver could not control the speed. The vehicle was an 

i10/i20 and red in colour. He went to see the incident and found that it was his 

brother. He was astonished out of shock. The body was sent for post mortem 

and he lodged this case. Exhibit 1 is the ejahar and Exhibit 1(i) is his signature.  

  

9.  In his cross-examination, PW1 deposed that his house is beside the main 

road. He was at home when the incident took place. He saw the incident himself. 

He heard the loud sound of the vehicle and went to the place of occurrence. 

Police interrogated him. It is not a fact that he did not state before the police 

that in the morning at about 5-5.30 in the Aahin month of 2013, he heard the 

noise of a vehicle which was driv ing in a very rash and negligent way at a speed 

of around 190 coming toward Tezpur. Many people saw the vehicle in the 

Jamuguri centre and thought that some mishappening will arise and while at that 

time his brother was coming to his house, the vehicle knocked down his brother 

who died on the spot and the vehicle fell down because the driver could not 

control the speed.  
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10.  It is not a fact that he did not state before the police that his brother was 

coming to his house that day. Exhibit 1 is written as per his saying and was read 

over to him and he put his signature. It is not a fact that he was informed by the 

villagers about the accident of his brother. He was at home at that time. After 

getting the news, he went out and saw that his brother was ly ing bleeding as he 

was knocked down by a vehicle. His brother was going to the paddy field with 

two bullocks. It is not a fact that he is deposing falsely in the Court and he has 

not seen the incident himself. It is not a fact that the accident took place due to 

rash and negligent driv ing of the driver of the offending vehicle rather while his 

brother tried to save the bullocks the accident took place. It is not a fact that the 

accident took place due to the fault of his brother and the bullocks and not 

because of the driver. 

 

11. In his examination-in-chief, PW2 Tarun Hazarika deposed that he knows 

the informant. The incident took place in the morning at about 5-5.30 in the 

Aahin month of 2013, where an accident took place near Murhadol LP school. A 

red vehicle was coming at a very high speed from Jamuguri to Tezpur, the 

victim/deceased was knocked down while he was going to the paddy field with 

two bullock. He died on the spot. The car fell down nearby after it knocked down 

Prabin Saikia. He was 100 meters away from the place of occurrence; he saw the 

accident himself and came to the place. Police were informed. They came. Police 

seized vehicle.  

 

Exhibit 2 is the seizure list and Exhibit 2(1) is his signature. 

 

12.  In his cross-examination, PW2 deposed that his house is about 100 meter 

from the place of occurrence. His house is about 50 meters away from the main 

road. He was standing there on the main road. A village road is there near the 

place of occurrence on the way towards Tezpur. The house of Jadav Goswami is 

there towards east, towards west is a pond and by its side there is a fair price 

shop and the accident took place in front of the shop. Prabin Saikia was with two 

bullocks. It is not a fact that he did not state before the police that the incident 

that took place in the morning at about 5-5.30 in the Aahin month of 2013, an 
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accident took place near Murhadol LP school. It is not a fact that he did not state 

before the police that after knocking down, the car dashed with a tree and fell 

down. 

  

13.  PW2 further deposed that the house of the informant is about 200 meters 

away from the place of occurrence and house of deceased is 300 meters. It is 

not a fact that due to the fault of the victim and the cows the accident took place 

since the bullocks were not tied. It is not a fact that he is deposing for the first 

time and falsely in the court. Many people gathered at the place of occurrence. It 

is not a fact that the accident took place due to the fault of the victim and the 

bullocks and not because of the driver.  

    

14.  In his examination-in-chief, PW3 Prafulla Jem deposed that he knows the 

informant. He does not know the accused. This incident took place in the year 

2013 at Murhadol v illage. At about 6.30 am on the day, he was heading towards 

the house of the informant, he saw him taking his cows through the side of the 

road. He was behind at a distance of 100 gauge. One i10 car, red in colour 

heading towards Tezpur from Biswanath Charali was ply ing in speed and lost its 

control and hit the informant from the backside. The car fell inside a pond. He 

was somehow saved. Police came to the place of occurrence after 10 minutes 

and seized the car.  

 

Exhibit 2(2) is his signature in the seizure list.  

 

 

15.  In his cross-examination, PW3 deposed that police recorded his 

statement. It is not a fact that he did not inform the police that the car was 

ply ing at a speed and he was walking behind the deceased. He does not know 

remember if he told the police that a red colour i10 car hit the deceased. There 

was a pond near the place of occurrence. There is a control shop near the village 

road that connects the National Highway. The deceased was taking his cows 

together for ploughing. He has not seen the cows dragging the deceased when 

they were taken for ploughing. There were people in the car.  
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He saw the car when it fell on the pond and they were also taken to the hospital. 

It is not a fact that the  i-10 car was not plying at a speed and the deceased 

could not control his cows because of which this incident took place. 

 

16. It is not a fact that he has not witnessed the incident. He did not see any 

other person on the road but cars were ply ing. He used to take money from the 

deceased when he has a financial hardship. It is not a fact that he has deposed 

falsely. 

 

17. In his examination-in-chief, PW4 Kanak Bharali deposed that he knows 

the informant. He does not know the accused person. This incident took place in 

the year 2013 at Murhadol at about 6 am in the morning. On that day Prabin 

Saikia was on his way to the field when an i-20 car hit Prabin Saikia. The car was 

heading from Jamuguri towards Tezpur. The incident took place in the National 

Highway when the i20 car ply ing in full speed hit Prabin Saikia who fell in a pitch. 

The public gathered at the place of occurrence and Prabin Saikia was found 

dead. The car fell down in a pitch. Police recorded his statement. 

 

18. In his cross-examination, PW4 deposed that his house and the place of 

occurrence is 100 meter. He was waiting near the road with his daughter who is 

in class III standard. Prabin Saikia took his cows with him tied in one rope. The 

pair of cows tried to cross the road and has pulled the rope because of which the 

accident took place. It is not a fact that he told the police that the people in the 

i20 car was injured. It is not a fact that the cows dragged the deceased because 

of which the accident took place. 

 

19. In his examination-in-chief, PW5/MO Dr Palashmoni Keot deposed that on 

16.10.2013 he was posted as M&HO-1 at KCH Tezpur. In reference to Jamuguri 

PS GD entry no- dated 16.10.2013 he performed post mortem of Prabin Saikia, 

aged about 42 years, Male, escorted and identified by UBC/56 Rajen Saikia.  
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The following findings were found after post mortem: 

1. Dead body of an average stout build person, rigormortis is present. 

2. Abrasion of scalp (4 x 3 cm), chest abrasion (20 x 15 cm), right hip (4 x5 

cm), right knee (3 x 4 cm). 

3. Left leg comminuted fracture exposing the bones and muscles. 

 

On examination of thorax rib fractures on both sides. 

 

1. Bilateral haemothorox is seen 

2. Both lungs are lacerated exposing vessels and paremchymal tissues. 

 

On examination of the abdomen abrasion from chest to back is seen. 

 

On examination of muscles bones and joints multiple bilateral rib fractures and 

comminuted fractures of both of the left leg. 

 

There were multiple injuries resulting in hemorrhage. 

Injuries are within 24 hours and ante mortem in nature. In his opinion the cause 

of death is due to shock and hemorrhage as a result of multiple injuries sustained 

by the deceased.  

Exhibit 3 is the post mortem report and Exhibit 3(i) is his signature.  

Defense declined to cross examine him. 

 

20. In his examination-in-chief, PW6/IO David Basumatary deposed that on 

16.10.13 he was posted as a Second Officer in Jamuguri PS. On that day, one 

Paban Saikia lodged a written ejahar before O/C Jamuguri PS which was received 

and registered as Jamuguri PS GD entry no 348 dated 16.10.13 and Jamuguri PS 

125/13 under Sections 279/304(A) of Indian Penal Code and he was given the 

charge of investigation. At 6.35 am he recieved an information via telephone that 

at Murhadol, NH no 52 one person has expired. The offending vehicle fell down 

on a ‘khaowi’ from the road.  
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He made GD Entry 342 dated 16.10.13 and visited place of occurrence, prepared 

sketch map, seized the vehicle and injured person were sent to Jamuguri PHC. 

The inquest of the deceased was given at 7.30 am. The accused was arrested 

and hospitalized and forwarded to Judicial Magistrate and also the for bail 

statement of witnesses recorded. He sent the vehicle for MVI report and also 

collected the report. On completion of investigation, he submitted charge sheet 

against accused Dhiraj Sarma Dhiltal under Sections 279/ 304(A) of Indian Penal 

Code. 

 

Exhibit 1 is ejahar 

Exhibit 1(ii) is the signature of O/C Jayanta Kalita which he knows. 

Exhibit 2 is the seizure list. 

Exhibit 2 (3) is his signature. 

Exhibit 4 is the sketch map. 

Exhibit 4(i) is his signature. 

Exhibit 5 is MVI report. 

Exhibit 6 is the extract copy of GD no 342 dated 16.10.13. 

Exhibit 6(i) is his signature. 

Exhibit 7 is the charge sheet. 

Exhibit 7(i) is his signature. 

 

21. In his cross-examination, PW6/IO deposed that the accident occurred on 

16.10.13 at 6.30 am and he received information via telephone at 6.35 am of the 

same day and reached the place of occurrence at 7.00 am. There is no mention 

of the time of 6.35 am in the written FIR. He received the oral information. I t is 

not a fact that he did not receive information at 6.35 am and went to the place 

of occurrence. He has not mentioned the name of the persons who were injured 

of the offending vehicle in the CD. The I/O did not examine Binoy Hazarika from 

whom he received the oral information who was the 1st informant.  
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He did not take the signature of Binoy Hazarika in the printed FIR. He took the 

signature of Paban Saikia who gave the written ejahar at 11 am. 

 

22. In his sketch map, he has not shown the direction of the offending 

vehicle from which way it was coming. He has not shown the distance of the 

offending vehicle shown as ‘A’ from the road in his sketch map. PW1 did not 

depose before him that a vehicle coming at speed of 190 km towards Tezpur 

seen by many people and which hit his brother as it could not control its speed. 

His brother was on his way home. PW2 did not depose before him that the 

accident took place in the month of Aahin at 5.30 am and the vehicle fell down 

after hitting a tree and that the house of the informant is about 200 meters away 

from the place of occurrence and the house of the deceased is 300 meters. PW3 

stated before him that he was 100 meters from the deceased and not walking 

behind. He was not asked to bring the GD register. It is not a fact that he filed 

charge sheet against the accused without proper investigation. 

 

Points for determination (i) and (ii):- 

 

23. To bring home the offences under Sections 279/304(A) Indian Penal Code 

it is necessary to prove that the accused drove or rode his vehicle on any public 

way in a rash or negligent manner so as to endanger human life or likely to 

cause hurt or injury to any person or cause the death of any person by doing any 

rash or negligent act not amounting to culpable homicide. 

 

24. In any accident case the proximity of the witnesses to the place of 

occurrence plays a pivotal role to know the cause for the occurrence of the 

accident. In the instant case the accident took place in the main road and four of 

witnesses who were examined apart from the official witnesses deposed that 

they were close to the place of occurrence. The house of PW1/informant is 

beside the main road and on hearing the loud sound of a vehicle he went to the 

place of occurrence. PW2 deposed that he was 100 meters away from the place 

of occurrence; he saw the accident himself and came to the place.  
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But PW2 did not depose before the I/O that the accident took place in the month 

of Aahin at 5.30 am and the vehicle fell down after hitting a tree and that the 

house of the informant is about 200 meters away from the place of occurrence 

and the house of the deceased is 300 meters.  PW3 deposed that he was behind 

the deceased at a distance of 100 gauge. But PW3 stated before the I/O that he 

was 100 meters from the deceased and not walking behind. As such it cast a 

doubt whether PW3 has really witnessed the accident as he was not walking 

behind the deceased. Again PW4 deposed in his cross-examination, that the pair 

of cows tried to cross the road and has pulled the rope because of which the 

accident took place. PW4 deposed that it is not a fact that the cows dragged the 

deceased because of which the accident took place. The fact that the deceased 

was with his cows leads to a probality that the cows tied to pull the rope which 

could have led to the accident. Causing an accident is one thing and doing the 

same by driving the vehicle in a rash or negligent manner is a different thing.  

 

25.  As such the prosecution side has failed to prove that the accused person 

Biraj Sharma Dhital by driv ing his vehicle in a rash or negligent manner in a 

public way caused the death of the informant’s brother Prabin Saikia under 

Sections - 279/304(A) of Indian Penal Code beyond reasonable doubt. 
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O R D E R 

 

In view of the conclusion made above, I hold the accused person Biraj Sharma 

Dhital is not guilty of offences under Sections - 279/304(A) of the Indian Penal 

Code. Hence, he is acquitted from the charges leveled against him. The accused 

person is set at liberty forthwith. 

 

 

The bail-bond of the accused person shall remain in force for a period of six 

months from the date of this order i.e. 26.03.2021 as per Section 437(A) CrPC. 

 

The judgment is delivered in the open Court in presence of his learned Counsel. 

 

Seized articles, if any, be disposed off as per the provisions of law.  

 

Given under my hand and the seal of this court on this 26th day of March, 2021.  

 
 

 

Typed by me,  

 

(Smti. Chitrali Goswami), AJS 

Judicial Magistrate First Class,  

        Sonitpur, Tezpur. 

 
 
 
 

 (Smti Chitrali Goswami), AJS 

Judicial Magistrate First Class,  

               Sonitpur, Tezpur 
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APPENDIX 

 
Prosecution Exhibits:  
      
Exhibit 1- Ejahar  

Exhibit 2- Seizure list 

Exhibit 3- Post mortem report 

Exhibit 4- Sketch map 

Exhibit 5- MVI report 

Exhibit 6- Extract copy of GDE  

Exhibit 7- Charge sheet 

 

Defence Exhibit:                                   

           Nil. 

 

Prosecution witness:      
 
PW1- Paban Saikia 

PW2- Tarun Hazarika 

PW3- Prafula Jem 

PW4- Kanak Bharali 

PW5- Dr Palashmoni Keot 

PW6- David Daimary 

 

Defence witness:                              

           Nil. 

 

Court Witness: 

           Nil.              

  

 
 (Smti Chitrali Goswami), AJS 

Judicial Magistrate First Class,  

             Sonitpur, Tezpur 

 


